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(b) the levy is upon property in which 
the taxpayer had no interest at the 
time the lien arose or thereafter, or (c) 
the levy is upon property with respect 
to which such person is a purchaser 
against whom the lien is invalid under 
section 6323 or 6324 (a)(2) or (b), or (d) 
the levy or sale pursuant to levy will 
or does effectively destroy or otherwise 
irreparably injure such person’s inter-
est in the property which is senior to 
the Federal tax lien. A levy may be 
wrongful against a holder of a senior 
lien upon the taxpayer’s property 
under certain circumstances although 
legal rights to enforce his interest sur-
vive the levy procedure. For example, 
the levy may be wrongful against such 
a person if the property is an obliga-
tion which is collected pursuant to the 
levy rather than sold and nothing 
thereafter remains for the senior 
lienholder, or the property levied upon 
is of such a nature that when it is sold 
at a public sale the property subject to 
the senior lien is not available for the 
senior lienholder as a realistic source 
for the enforcement of his interest. 
Some of the factors which should be 
taken into account in determining 
whether property remains or will re-
main a realistic source from which the 
senior lienholder may realize collec-
tion are: (1) The nature of the property, 
(2) the number of purchasers, (3) the 
value of each unit sold or to be sold, (4) 
whether, as a direct result of the dis-
traint sale, the costs of realizing col-
lection from the security have or will 
be so substantially increased as to 
render the security substantially val-
ueless as a source of collection, and (5) 
whether the property subject to the 
distraint sale constitutes substantially 
all of the property available as security 
for the payment of the indebtedness to 
the senior lienholder. 

(2) Example. The provisions of sub-
paragraph (1) of this paragraph (b) may 
be illustrated by the following exam-
ple: 

Example. On April 10, 1972, A makes a 
$10,000 loan to B which is partially secured 
by a $5,000 obligation owed to B by C. Under 
local law, A’s security interest in the obliga-
tion owed to B by C is protected against a 
subsequent judgment lien arising out of an 
unsecured obligation. Thus, under section 
6323(h)(1), A’s security interest exists as of 
April 10, 1972, for purposes of determining 

priorities against a tax lien under section 
6323. On April 17, 1972, an assessment of $6,000 
is made against B with respect to his delin-
quent Federal tax liability. Thereafter, no-
tice of lien is filed pursuant to section 6323(f) 
with respect to B’s delinquent tax liability. 
On July 10, 1972, a notice of levy is served 
upon C to reach the amount owed by him to 
B. C pays over the $5,000 obligation in satis-
faction of the levy and, under local law, the 
obligation is discharged as to A. Because the 
levy effectively destroyed A’s senior security 
interest in the obligation owed to B by C, the 
levy is wrongful as to A for purposes of sec-
tion 7426. Under these circumstances, the 
levy is wrongful with respect to A even if, 
under local law. A may have a cause of ac-
tion in contract against B for the $10,000 loan 
or may have a cause of action in tort against 
C for the amount of the $5,000 payment which 
defeated A’s security interest in the obliga-
tion owed by C to B. 

(3) Surplus proceeds. If the court de-
termines that the interest or lien of 
any party to an action under section 
7426 was transferred to the proceeds of 
a sale of the property, the court may 
grant a judgment in an amount equal 
to all or any part of the amount of the 
surplus proceeds of such sale. The term 
‘‘surplus proceeds’’ means those pro-
ceeds realized on a sale of property re-
maining after application of the provi-
sions of section 6342(a). 

(4) Substituted sale proceeds. If the 
court determines that a party has an 
interest in or lien on the amount held 
as a fund pursuant to an agreement de-
scribed in section 6325(b)(3), the court 
may grant a judgment in an amount 
equal to all or any part of the amount 
of such fund. 

(c) Effective date. Paragraph (a)(1) of 
this section is effective as of December 
23, 1993. 

[T.D. 7305, 39 FR 9951, Mar. 15, 1974, as 
amended by T.D. 8541, 59 FR 26601, May 23, 
1994] 

§ 301.7426–2 Recovery of damages in 
certain cases. 

(a) In general. In addition to remedies 
related to wrongful levy set forth in 
§ 301.7426–1(b), if a district court of the 
United States finds in any action 
brought under section 7426 that any of-
ficer or employee of the Internal Rev-
enue Service recklessly or inten-
tionally, or by reason of negligence, 
disregarded any provision of this title, 
the United States shall be liable to the 
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plaintiff for damages. The plaintiff has 
a duty to mitigate damages. The total 
amount of damages recoverable under 
this section is the lesser of $1,000,000 
($100,000 in the case of negligence), or 
the sum of— 

(1) Actual, direct economic damages 
as defined in § 301.7433–1(b) sustained as 
a proximate result of the reckless, in-
tentional, or negligent actions of the 
officer or employee, reduced by the 
amount of any damages awarded under 
§ 301.7426–1(b); and 

(2) Costs of the action as defined in 
§ 301.7433–1(c). 

(b) Administrative remedies must be ex-
hausted. The court may not award a 
judgment for damages under paragraph 
(a) of this section unless the court de-
termines that the plaintiff has filed an 
administrative claim pursuant to para-
graph (d) of this section, and has satis-
fied the requirements of paragraph (c) 
of this section. 

(c) No request for damages in a district 
court of the United States prior to filing 
an administrative claim. (1) Except as 
provided in paragraph (c)(2) of this sec-
tion, no request for damages under 
paragraph (a) of this section shall be 
maintained in any district court of the 
United States before the earlier of the 
following dates— 

(i) The date the decision is rendered 
on a claim filed in accordance with 
paragraph (d) of this section; or 

(ii) The date that is six months after 
the date an administrative claim is 
filed in accordance with paragraph (d) 
of this section. 

(2) If an administrative claim is filed 
in accordance with paragraph (d) of 
this section during the last six months 
of the period of limitations described 
in paragraph (f) of this section, the 
claimant may file an action in a dis-
trict court of the United States any 
time after the administrative claim is 
filed and before the expiration of the 
period of limitations. 

(d) Procedures for an administrative 
claim—(1) Manner. An administrative 
claim for the lesser of $1,000,000 
($100,000 in the case of negligence) or 
actual, direct economic damages as de-
fined in § 301.7433–1(b) shall be sent in 
writing to the Area Director, Attn: 
Compliance Technical Support Man-

ager of the area in which the taxpayer 
currently resides. 

(2) Form. The administrative claim 
shall include— 

(i) The name, taxpayer identification 
number, current address and current 
home and work telephone numbers (in-
dicating any convenient times to be 
contacted) of the person making the 
claim; 

(ii) The grounds, in reasonable detail, 
for the claim (include copies of any 
available substantiating documenta-
tion or correspondence with the Inter-
nal Revenue Service); 

(iii) A description of the damages in-
curred by the claimant filing the claim 
(include copies of any available sub-
stantiating documentation or evi-
dence); 

(iv) The dollar amount of the claim, 
including any damages that have not 
yet been incurred but which are rea-
sonably foreseeable (include copies of 
any available substantiating docu-
mentation or evidence); and 

(v) The signature of the claimant or 
duly authorized representative. 

(3) Duly authorized representative. For 
purposes of this paragraph (d), a duly 
authorized representative is any attor-
ney, certified public accountant, en-
rolled actuary, or any other person per-
mitted to represent the claimant be-
fore the Internal Revenue Service who 
is not disbarred or suspended from 
practice before the Internal Revenue 
Service and who has a written power of 
attorney executed to the claimant. 

(e) No liability for damages for any sum 
in excess of the dollar amount sought in 
the administrative claim. See § 301.7433– 
1(f). 

(f) Period of limitations—(1) Time for 
filing. A civil action under paragraph 
(a) of this section must be brought in a 
district court of the United States 
within two years after the date the 
cause of action accrues. 

(2) Right of action accrues. A cause of 
action under paragraph (a) of this sec-
tion accrues when the plaintiff has had 
a reasonable opportunity to discover 
all essential elements of a possible 
cause of action. 

(g) Recovery of costs under section 7430. 
See § 301.7433–1(h). 
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(h) Effective date. This section is ap-
plicable March 25, 2003. 

[T.D. 9050, 68 FR 14319, Mar. 25, 2003] 

§ 301.7429–1 Review of jeopardy and 
termination assessment and jeop-
ardy levy procedures; information 
to taxpayer. 

Not later than 5 days after the day on 
which an assessment is made under 
section 6851(a), 6852(a), 6861(a), or 6862, 
or a levy is made under section 6331(a) 
without complying with the notice be-
fore levy provisions of section 6331(d), 
the district director shall provide the 
taxpayer a written statement setting 
forth the information upon which the 
district director relies in authorizing 
such assessment or levy. 

[T.D. 8453, 57 FR 58985, Dec. 14, 1992] 

§ 301.7429–2 Review of jeopardy and 
termination assessment and jeop-
ardy levy procedures. 

(a) Request for administrative review. 
Any request for the review of a jeop-
ardy or termination assessment or 
jeopardy levy provided for by section 
7429(a)(2) shall be filed with the district 
director within 30 days after the state-
ment described in § 301.7429–1 is given 
to the taxpayer. However, if no state-
ment is given within the 5 day period 
described in § 301.7429–1, any request for 
review of the jeopardy or termination 
assessment or jeopardy levy shall be 
filed within 35 days after the date such 
assessment or levy is made. Such re-
quest shall be in writing, shall state 
fully the reasons for the request, and 
shall be supported by such evidence as 
will enable the district director to 
make the redetermination described in 
section 7429(a)(3). 

(b) Administrative review. In deter-
mining whether the assessment is rea-
sonable and the amount assessed is ap-
propriate, or whether the jeopardy levy 
is reasonable, the district director 
shall take into account not only infor-
mation available at the time the as-
sessment or jeopardy levy is made but 
also information which subsequently 
becomes available. 

(c) Abatement of assessment. For rules 
relating to the abatement of assess-
ments made under sections 6851 and 

6861 see § § 301.6861–1(e), 301.6861–1(f) and 
1.6851–1(d) of this chapter. 

[T.D. 8453, 57 FR 58985, Dec. 14, 1992] 

§ 301.7429–3 Review of jeopardy and 
termination assessment and jeop-
ardy levy procedures; judicial ac-
tion. 

(a) Time for bringing judicial action. An 
action for judicial review described in 
section 7429(b) may be instituted by the 
taxpayer during the period beginning 
on the earlier of— 

(1) The date the district director no-
tifies the taxpayer of the determina-
tion described in section 7429(a)(3) and 
ending on the 90th day thereafter; or 

(2) The 16th day after the request de-
scribed in section 7429(a)(2) was made 
by the taxpayer and ending on the 90th 
day thereafter. 

(b) Extension of period for judicial re-
view. The United States Government 
may not by itself seek an extension of 
the 20 day period described in section 
7429(b)(3), but it may join with the tax-
payer in seeking such an extension. 

(c) Jurisdiction for determination.—In 
general, the United States district 
court will have exclusive jurisdiction 
over any civil action for a determina-
tion described in section 7429(b). How-
ever, if a petition for a redetermina-
tion of a deficiency has been timely 
filed with the Tax Court prior to the 
making of an assessment or levy that 
is subject to the section 7429 review 
procedures, and one or more of the 
taxes and tax periods before the Tax 
Court as a result of the petition is also 
included in the written statement that 
was provided to the taxpayer, then the 
Tax Court will have jurisdiction con-
current with the district courts over 
any civil action for a judicial deter-
mination with respect to all the taxes 
and tax periods included in the written 
statement. In all other cases, the ap-
propriate United States district court 
continues to have exclusive jurisdic-
tion over such an action. 

[T.D. 8453, 57 FR 58985, Dec. 14, 1992] 

§ 301.7430–0 Table of contents. 

This section lists the captions that 
appear in §§ 301.7430–1 through 301.7430– 
6. 
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